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Public opinion as a batrrier to
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Do you want to keep the death penalty?

Tip of the iceberg of complex and nuanced views
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Documentary

TheWavering Public?

The Death Penalty, Justice, and Public Opinion

Director: YoNagatsuka
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Capital Punishment in Asia:
Challenges and Advances

Jeffrey Fagan
Columbia University
Law School

22 June 2016



Death Sentences and Executions in Asia, 2015

Death
Country Sentences Executions

Indonesia
Taiwan

Viet Nam
Maylasia
Laos
Thailand
Myanmar
Japan
South Korea

Singapore

Source: Amnesty International, 2015 Death Penalty Report. China and North Korea excluded.



Advances

ASouth Korea legislature debating abolition
ADeath penalty continues to decline in US, lessons for Asia

AChina narrowed eligibility by removing nine crimes, centralized
review, expanded some lawyer participation in capital trials and
appeals

AViet Nam narrowed eligibility by removing seven crimes
AMalaysia reconsidering mandatory death penalty
AJapan affected bilakamadaexoneration and retrial

ADialogue and discussion of issues with national and international
experts in Indonesia



Challenges

AMandatory death sentences for drug crimes
Adazald aASNA2dza ONAYSE OA2fldAz2ya
Al GNRPY3 0SEASTA AY RSUSNNBYOS
AFew drugspecific distinctions
ATerrorist activity presents new motives and opportunities
APolitical change
AVague and expansive death eligibility statutes
AExpanding death rows
ARole of defense counsel
AData




The Problem with Deterrence

ANo empirical evidence of a deterrent effect from execution. The
evidence was deeply flawed (NRC Report).

APersonsommittinga deatheligible crimehave motivations that
overwhelm theirworry about the possibilityf execution.
AThey also strongly discount the actual risk of arrest and execution

AThere is no evidence that drug prices or drug markets are affected by
executions for drug crimes.

AThe claims that drug crimes cause deaths are based on poor empirical
evidence. If drugs do not cause deaths, there is no basis to assume
that executions will reduce deaths. It also is a moral hazard from
which there is no recovery.
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Death Penalty Policies and Practices in China: Progres:
andChallenge

Prepared for the 8 World Congress Against the Death
Penalty, June 223, 2016

BinLiang, Ph.D./J.D.
Department ofSociology
Oklahoma State Universitjfulsa
700 North Greenwood Avenue, Main Hall, 2223, Tulsa,7dK14, USA
E-mail addressbin.liang@okstate.edu



POLICY, PRACTICE, AND REFORM

EDITED BY
BIN LIANG

AND HONG LU
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Unique Features

A Itis thefirst edited English booR Y / K A Y pefaity, &@&dl af K2 chapters

A Itis acollective effort by scholars and experts from five countries and four contir{&uope, Australia, Japan, the United
States, and China

A It coversa number of extremely understudied topicsthis field such as the roles playeden}bllc opiniorand themediain
| KAYIl Qa ai0NXzZa3f Spragtkedl K A 04 RSIFOK LISyl fdae

A Empiricaldata: Domestic scholars from Chin@sanagedo collect invaluable information (though nesystematic) through their
unique methodologies (e.g., analysis of judidatumentsanalysis of individual death sentence cases). These empirical data
allow them to address their issuesdaepth, and such empiricalyased discussioralowthe Western audience to gain a
glimpse of the actual situatioN5 3+ NRA Y 3 / KA yractods RS G K LISy | f G &

A Througha comparative approach Y| y& &aiGdzZRAS& Ay 0KA&a O2ffSOGA2Y &aArddz asS
YR O2YLI NB / KAYylIQa LINYOGAOS I'yYR SELISNASYOS 6AGK (sldel 27F
what is ongoing in China with their own experience and knowledge about theinations




Progress (1): Legislative Actions

A2011: the & Amendmentof the 1997 Criminal Law waslopted: 13
capital offenses abolished, with 55 deaghgible offenses remaining;
exemptedseniors(above 75years of age dfial unlessthe murderwas
GONMHzSt FFyR dzydzadz- €t €0 oO6! NOUAOE S nd

A2012: theCriminal Procedure Law was revised, and nesasuresvere
adoptedto strengthencriminal defense: e.gadopting exclusionary rules
againstevidence illegally obtained through torture (e.g., Articles 50, 53,
54),and mandatinghat interrogations of criminal suspects be recorded
or videotaped forsuspects facing a potential death sentence or life
iImprisonment (Article 12t

A2015: the 9 Amendment of the Criminal Law was adopted: abolished
nine more capital offenses, with a total 46 remaining!



Example: the®® Amendment to the Criminal Law

ANine crimes are no longeeath-eligible (arely utilized in practice
A Smuggling weapons and ammunitions (Article 151)
A Smuggling nuclear materials (Article 151)
A Smuggling counterfeit currencies (Article 151)
A Counterfeiting currency (Article 170)
AFinancial fraud (Article 199)
A Organizing another person to engage in prostitution (Article 358)
AForcing another person into prostitution (Article 358)

A Obstructing commanding officers or -@luty servicemen from carrying out their
duties (Article 426)

A Fabricating rumors to mislead people during wartime (Article 433)
AA total of46 death eligible offenses now!



t NPINBAEA OHOY WIZRAOALFE | OUAZ2Yy

A2001-2002: Implementation of legahjectionnationwide (being officially
LIZ NI N @SR A4 dKdzYryS IyYR aOASYUATA

A2005: mandating opewourt appellate trial(i.e., trials of second instanyef
death penalty cases aftauly2006;

A2007: theSPC took back tHeal review and approvagbower in death penalty
cases;

A2010: jointly issuethe Rules orCertain Issues Concerning Examination and
Judgment of Evidenae DeathPenalty Casesndthe Ruleson Certain Issues
Concerning th&xclusion olfllegal Evidence in Criminaases

ASince 2010: thguiding case systerhy the SPC, to provide sentencing
guidance to lower courts;

AThe effect: sources showed that the number of executidesreasedn recent
years, especially after 2007



Progress (3): Other Players

AEmerging diverse opinions
A Scholarly debate on abolition and gradual reduction of the use of the death
penalty
AMedia reporting of wrongful convictions/executions

AExpression of public opinions via technology (e.g., online comments,
blogs/microblogswechal

Almpact of controversial individual cases

AWrongful convictions pushed for reform measures (e.g., measures against
torture)

A Other controversial cases helped formalize legal procedures (e.g., procedure to
halt executions, to arrange last family visit before executions)



Progress (4): Special Update on Corruption

AThe 9 Amendment (2Q15F2DAP applicabléo (1)embezzlemenand (2)bribe- , |
takingOl.a S a2 @gKSY ou K Strdm¥Z whiclhA caidedt 4 S F
UNBYS RIFIYIIIAS 02 yIEIoAZ2YIlFt YR LIS2Z2

ASPCthe Sentencing Guidelines on Embezzlement and-Bifiloeg Cases
(internal), November 2, 2015: raise the amount threshold @ million yuan
generally, life imprisonment for cases with less than 100 million yuan; _
suspended DP for cases above 100 million yuan (while immediate execution

avallable in extreme cases)

Alt/ | yR 0KS 1deUME)r‘atSSPP)E§térprEtaﬁdD &n 1ssues
with regard to How to Handle Embezzlement and I%)aikmgACas__esAprll 18,
2016: lower the amount threshold & million yuamno OSEUNBYSTE e
I Y 2 dzy U € " Améndinedtly DRjmlso applicahle to cases with an ampunt,
of 1.5 million yuartoupled withz2 G KSNJ aSEUNBYSt e asSgds

ACompared to: 50,000 yuan (embezzlement) /10,000 yuan (d&kiag) (1988
1997); 100,000 yuan (1992015);

AThe 9 Amendment (2015?: first ever Life Imprisonment Without Possibility of
Parole [\WWOR, applicable teembezzlemenandbribe-taking(Articles 383 &
386), optional after the 2year reprieve period (1.e., suspended DP);




Challenge

AActive use in a variety of crimes: e.g., a sample of cagested in 2015
covered homicide, robbery, assault, drug offenses, sex offenses,
corruption cases, endangerment of public security (e.g., explosion,
terrorist attacks, criminal gangplated activities, drunddriving), arson,
kidnapping, abducting childrenpunterfeiting currency (abolished by
the 9 Amendment);

ALack of transparency and information/data

ACriminal justice policy: e.qpresumedieterrence effect (coupled with
lack of empirical studies), retribution, to appease public indignation (e.q.
corruption cases)

APoliticization of the death penalty: e.g., influence and/or intervention by
the government; lack of judicial independence;

ASeemingly overwhelming public support: with reservations;




What to Expect and How to Mokerward

ACKS fS3AaftlddzNBY aKNAY]l 3IFLA o0Si
standards: e.gstill noexemption for newmothersand mentally insane
Individuals; lack of presumadnocenceno right to remain silent; no
doublejeopardy protection, no clemency right;

AThe judiciary to replace immediatexecutionswith suspended: eath 5
sentencesS @I T ONBIF A DS YSI &adzNBTa & dzO |

ALWOP as an alternatife
ADifficulti 2 4SS (KS GaSYREZX 0dzi 3IN) Rdzl f
(hopefully);
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INVEIGHING AGAINST DEATH PENALTY
IN INDONESIA

Bhatara Ibnu Reza

Senior Researcher at IMPARSIAL
The Indonesian Human Rights Monitor




INDONESIAN CONSTITUTION PUTS THE
RIGHT TO LIFE AS NON-DEROGABLE RIGHT

A Article 28 ()(1) Indonesian Constitution:

dRightto life, freedom from torture, fre@fiotimough&nd conscience,
freedom of religion, the right not to be enslaved, the right to
recognition as a person before the law, and the right not to be prose

based on retroactive law is a human rights that can not be reduced
under angircumstan@es




NATIONAL HUMAN RIGHTS INSTRUMENT OF
INDONESIA

C LawNo. 390of 19990n HumanRights

C Law No. 12 of 2005 on ratification of International Convention
on Civil andPolitical Rights

C Law No. 5 of 1998 on ratification of International Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatmentor Punishment




DEATH PENALTY IN INDONESIAN LAW :

Stll exist in 13 laws:
The IndonesiarPenal Code
The IndonesiarMilitary Penal Code
Law No. 12of 1951on Firearms
Government Regulation in lieu of Law No. 21 of 1959 on the Increasing Punishment on Ecebased Criminal Offenses
“ Law No. 31/PNPS/1964 on the Basic Provisions regarding to Atomic Energy
“ Law No. 5 of 1997 on Psychotropic Drugs
“ Law No.35 of 200%n Narcotics Drugs
Law No.31 of 1999 on the Eradication of Corruption
Law No.26 of 2000 on Human Rights Courts

Law No.15 of 2003 on the Eradication of Terrorism
Government Regulation in lieu of Law No. 1 of 2016 on Child Protection

Presidential Stipulation No. 5/1959 on the Authority of the General Attorney/Military General Attorney regarding to Incregsin
Punishment against Crimes that Jeopardize the Implementation of Food and Housing Equipment

Law No.4 year 1976 on the Amendment and Additional changes to several articles under the criminal code regarding to Sieneadpan
the application of the provisions on crimes against aviation and aviation facilities



DEATH PENALTY IN INDONESIAN PENAL CODE VS
DRAFT OF PENAL CODE REVISION

15

PENAL CODE DRAFT OF PENAL CODE REVISION
Source: IMPARSIAL ®m Penal Code m Draft of Penal Code Revision




DEATH PENALTY SINCE 1998 6 2016 IN
INDONESIA

DEATH ROW

EXECUTED

DEATH PENALTY VERDICT

Source: IMPARSIAL




Execution Per Year 1998 -2015

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
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TYPES OF CRIMES PUNISHED BY DEATH PENALTY:

B Premeditated Murder (110 Cases)
m Narcotics (158 Cases)

®m Terrorism (8 Cases)




DEATH PENALTY SENTENCES BY CITIZENSHIP
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DEATH PENALTY VERDICT BY YEAR
(1998 2016)
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DISCRIMINATIONS IN APPLICATION OF DEATH PENALTY:

A Hutomo Mandal&Putra, known asommySoeharto
(youngest son of former IndonesianesidentSoehartg SumiasifDjaisAdi Prayitng SugengandAdi Saputrowere

was involved in a corruption case between the proven guilty of premeditated murdeo a family of
Indonesian Bureau of Logistidu{og and PTGoro Purwanto(total 5 person) because of loans payable issu
BataraSakti GBS)In September 2000, Indonesian Accordingto Indonesian Penal Code (KUHP) article 340
SupremeCourt JusticeSyafiuddiKartasasmiteruled at they weresentenced to death in 199Bjaisdied in his cell
the expense offommyby sentencing him to 18 months  from an illness, whiladi was executed in 199%umiasih

in prison and IDR30.6 billion finenen, Tommy andSugengvere later executed together on July 19, 200¢

persuaded two persons to kill the judge dnly 26,2001,  after 20 years of good behavior.
the shooters weresentenced to life in prisanfommy,

who was proven guilty gbersuading two shooters to

commit murder, was only sentenced to 15 years in

prison.




DEATH PENALTY IS PRONE TO UNFAIR TRIAL

Case of Zulfikar Ali

A Pakistancitizen;a garment businessman. He was arrested at his home in Bagst, Java on November 21,

2004, and charged with possession of 300 grams of heroin. He was convicted and sentenced to death in 2005.
During the interrogation process Ali was tortured, until he had to be operated for kidneys damage. Ali was not
allowed to contact the Embassy of Pakistan, and was not accompanied by a lawyer until his case transferred to
the Attorney General. AccordinGurdiphSi nghdés testi mony, the main perp
not Ali ods. A fact which was overl ooked and i gnor e

Case of Mary Jane

A Filipino citizen of 30 years old, she worked as a domestic worker. She was convicted and sentenced to death
for heroin smuggling into Indonesia in 2010. Her execution was stopped in last minute on 29 April 2015, so that
she could testify at the trial of the person accused of deceiving her in becoming a drug courier in the
Philippines. The perpetrator of trafficking case where Mary Jane was the victim is currently being examined in
the Philippines.




Death row phenomenon in Indonesia?

AThere are 35 death penalty inmates who had been in prison for more
than 10 years

AThe longest death penalty inmate in prison is Muhammad
Syamsudin Indonesian, who has been in the prison for 16 years, 5
months (June 2016) for premeditated murder




Death penalty on narcotics:
Questioning Emergency

TheJakartaPost

Wednesday, Jun 22,2016 | (® Video | 7 30°C
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Jokowi reminds RI of state of
emergency regarding drugs

Severianus Endi
The Jakarta Post

Pontianak | Tue, January 20 2015 | 01:34 pm m

Topics President Joko "Jokowi" Widodo reminded the nation in Pontianak, West
Kalimantan, on Tuesday of the state of emergency with regard to rampant drug
trafficking across Indonesia.




